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ORDER

PER BEENA PILLAI, JUDICIAL MEMBER

Present appeal has been filed by revenue against order dated
16/08/2019 passed by Ld.CIT(A)-3, for assessment year 2014-
15. Assessee has filed cross objection which is in support of the

order passed by Ld.CIT(A) on following grounds of appeal:

1. The Cross Objector submits that the Assessing Officer failed to
appreciate that the Appellants claim for business expenses was purely a
legal claim, and no penalty should lie even if the claim is found
unsustainable in law.

2. The Assessing Officer erred in law in disregarding the decision of the
Hon'ble Supreme Court in the case of Reliance Petroproducts Put. Ltd.
(322 ITR 158).

3. Having regard to the facts and circumstances of the case, the
Assessing Officer has erred in levying penalty under section 271(1)(c) of
Rs.98,71,468/ - in respect of a bonafide claim of expenses.

4. The Assessing Officer erred in levying penalty for concealment of
particulars of income/ furnishing inaccurate particulars of income in a
case where two views were possible.

5. The Assessing Officer erred in levying penalty u/s.271(1)(c) of
Rs.98,71,468/- as the Cross Objector had neither concealed particulars
of income nor furnished inaccurate particulars of income.

6. Without prejudice to Cross Objections Nos 1 to 5, the Cross Objector
submits that the penalty levied is highly excessive and arbitrary, and
needs to be reduced substantially.

Brief facts of the case are as under:

2. Assessee is engaged in the business of real estate
development has project management, development of retails
residential and commercial projects and letting the properties
morals on hire for rentals etc. Assessment order was passed
under section 143 (3) of the act dated 06/12/2016 wherein

following disallowances were made:
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Employee benefit expenses Rs.2,68,84,765/-

Travelling and conveyance expenses Rs. 26,37,207/-

Legal and professional expenses Rs. 9,03,270/-
Disallowance under section 14A read with Rule 8D, amounting to
Rs.79,29,427/- was also made under Rule8D(2)(ii) and sum of
Rs.64,52,787 /- under Rule 8D(2)(iii) was also made.

Ld.AO initiated penalty proceedings under section 271(1)(c) of the
Act in assessment order.

3. Subsequently, notice under section 274, read with section
271 was 1issued to assessee dated 06/12/2000, without
specifically stating, whether penalty is initiated for concealment
of income, or furnishing of inaccurate particulars. It has been
submitted by assessee that, neither assessment order nor notice
under section 274 specifies the limb for which penalty has been
initiated.

4.  Subsequently, Ld.CIT(A)-3 passed order dated 20/02/2018
in appeal filed by assessee challenging additions made by Ld.AO
in order passed under section 143(3) of the Act, business
expenses disallowed amounting to Rs.3,04,25,242/- was
confirmed, interest expenditure added under section 14A read
with Rule 8D(2)(ii) of Rules was deleted and disallowance under
section 14A read with Rule 8D(2)(iii) of the Act was partly
allowed.

Ld.AO in penalty proceedings levied penalty amounting to
Rs.98,71,468/- wunder section 271(1)(c) of the Act, on
disallowances of business expenses for concealing particulars of

income by way of filing inaccurate particulars of income.
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5. Aggrieved by penalty levied, assessee preferred appeal before

the Ld. CIT (A). Ld.CIT(A) relying upon decision of (Hon’ble
Karnataka High Court) in case of (Manjunatha Cotton and Ginning
Factory) reported in (359 ITR 555) and (CIT Vs. SSA’S Emerald
Meadows) reported in (2016) 73 Taxmann.com 241), deleted
penalty. Ld. CIT (A) noted that, notice is defective, as it did not
indicate, whether penalty is initiated on account of concealment
of income or furnishing of inner rate particulars. Ld. CIT(A) also
noted that, the same is not discernible from assessment order
passed under section 143 (3) of the Act.

6. Aggrieved by order of Ld. CIT(A), revenue is in appeal before
us now.

7. We have analysed the issue having regards to grounds of
appeal filed and additional ground raised, which has been
admitted hereinabove.

8. On perusal of assessment order, it is observed that Ld. AO
initiated penalty under section 271(1)(c) of the Act, without
specifying, whether there is concealment of income or filing of
inaccurate particulars. Penalty was initiated on both limbs.
Impugned notice initiating penalty proceedings under section 274
read with 271 is also on both limbs, as there is no strike off of
irrelevant limbs. Ld. AO while discussing independent additions
in assessment order, did not specify any of the limbs for which
penalty is initiated.

9. However, order passed by Ld.AO under section 271(1)(c) is
for concealment of income by filing inaccurate particulars of

income. In assessment order, we note that, Ld.AO did not initiate



Page 5 of 7
ITA Nos.2288/Bang/2019
CO No.3/Bang/2020
A.Y:2014-15
penalty under any particular limb, vis-a-vis disallowances made.

Thus, on totality of these incidents, it is clear that assessing
officer intended to levy penalty for concealment, which either
specified in notice nor in assessment order. We are therefore of
opinion that, entire penalty proceedings is without application of
mind. Thus Ld.AO is not clear as on what limb penalty is to be
levied, while passing penalty order under section 271 (1) (c) of the
Act.

10. This, in our opinion, Ld.CIT(A) failed to analyse these facts
and therefore deserves to be set-aside. We thus, quash penalty
order passed by Ld.AO. As penalty order passed has been
quashed, the ground raised stands allowed.

11. Cross objection filed by assessee is in support of the order
passed by Ld.CIT(A). As we have dismissed the appeal filed by
revenue cross objection becomes infructuous.

In the result appeal filed by revenue stands dismissed and
cross objection filed by assessee stands dismissed as

infructuous.

Order pronounced in the open court on 3rd July, 2020

Sd/- Sd/-
(B. R. BASKARAN) (BEENA PILLAI)
Accountant Member Judicial Member

Bangalore,
Dated, the 3t July, 2020.

/Vms/
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